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UNITED STATES DISTRICT COURT 
FOR THE 

DISTRICT OF VERMONT 


Joel Breakstone 


Johnson State College. 
William Craig, individually 
and as President of 
Johnson State College, Ralph 
Monticello, individually and 
as Dean of Students of 
Johnson State College. 
Theodore Barnet, individually 
and as State's Attorney for 
Lamoille County 


Civil Action 
FUe No. 6226 


HNDINGS OF FACT, 
OPINION AND ORDER 


COFFRIN, District Judge. 


On March 11, 1971 plaintiff filed a civil rights action pursuant 
to 42 U.S.C. § 1983 seeking injunctive and declaratory relief. 
Jurisdiction was invented pursuant to 28 U.S.C. § 1343(3) and 
declaratory relief was requested pursuant to 28 U.S.C. §§ 2201, 
2202. At the time the complaint was filed the plaintiff, a stu- 
dent, had been suspended from Johnso*' State College in John- 
son. Vermont. Plaintiff alleged that the College had denied him 
due process in connection with his suspension and also that de- 
fendants Craig, Monticello and Barnet collectively had eon- 
spired to deny him due process as guaranteed by the Four- 
teenth Amendment of the United States Constitution. It was 
further alleged by the plaintiff that defendants Craig, Monti- 
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cello and Barnet individually acted in a manner which deprived 
him of his due process rii^hts. . 

Plaintiff sought reinstatement as a student at Johnson State 
College as well as compensatory damages in the amount of $500 
and punitive damages of $1,000 from the individual defendants. 
At a hearing on plaintiffs motion for a Temporary Restraining 
Order on March 11, 1971 the late Chief Judge Leddy suggested 
that the College grant plaintiff a hearing with reference to his 
suspension. Adopting this suggestion, the College's Judicial 
System promptly provided plaintiff with a hearing which led to 
his reinstatement as a student. Thus, the request for a 
temporary restraining order was not acted upon. 

A motion filed by defendant Barnet to dismiss the plaintiffs 
complaint for failure to state a claim upon which relief could be 
granted was denied by Judge Leddy by Opinion and Order filed 
June 1, 1971. 

On January 29, 1973 plaintiff moved to amend his complaint 
to allege that a letter dated February 11, 1971 written by defen- 
dant Barnet to defendant Craig contained information which 
was "false, malicious, defamatory and libelous," was “calculated 
to cause injury to the plaintiff and as a consequence plaintiff, 
then a student in good standing, was suspended from the Col- 
lege. Plaintiff also moved to increase the ad damnum to $8,135 
actual damages and $10,000 exemplary damages. Plaintiffs mo- 
tion to amend was granted at the time of trial and defendant 
Barnet orally denied these allegations but raised no affirmative 
defense thereto and we agreed to hear the libel claim under the 
doctrine of pendant jurisdiction. See United Mine Workere of 
America v. Gibb$, 383 II.S. 715 (1956). 

Pursuant to Rule 52(a), Fed. R. Civ. P., the Court makes the 
following findings of fact: 

1. At all times material to this action the plaintiff was a 
freshman at defendant Johnson State College, Johnson, Ver- 
mont; defendant William Craig was President of Johnson State 
College: defendant Ralph Monticello was Dean of Students of 
the College and defendant Theodore Barnet was State's Attor- 
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ney of Lamoille County, the county in which the College is 
located. 

2. The plaintiff entered Johnson State College in January. 
1970. 

3. During the summer of 1970, the plaint-tf worked as a 
general counselor, softball coach and instructor in radio and 
electronics at Camp Robin Hood. Center Ossipee, New Hamp- 
shire. 

4. At the conclusion of the camping season one of the 
campers gave the plaintiff several (aa many as 8) model rocket 
ship engines. These were paper covered cylinders approxi 
mately 2'/i to 3'/t” in diameter containing a hard packed 
sparkling powder. The plaintiff brought these cylinders with 
him when he returned to Johnson State College, storing them 
in a desk drawer in the room which he shared with David 
Lawrence. hi< cfillege roommate. 

5. Sometime in early December of 1970 plaintiff emptied the 
contents of some or all of these rocket engines into a larger 
cylinder. After the powder had been packed into the larger 
cylinder, it was sealed with wax and scotch taped and a fuse, 
obtained from one David Hawkins, was placed in one end. The 
plaintiff was assisted in these endeavors by his roommate and 
one or two friends, but it was plaintiff who initiated these ac- 
tions. Moreover, ownership of the “device" as finally assembled 
was in the plaintiff. 

6. After assembling the device, plaintiff, accompanied by 
the students who assisted him in the construction, took it into 
the woods near the College and repeatedly attempted to 
detonate it by lighting the fuse with matches. When these 
efforts proved to be unsuccessful, the device was taken back to 
the plaintiffs room and, after removing the fuse, was placed in 
the desk drawer of David Ijawrence. 

7. On Friday, December 11, 1970, a few days after the un- 
successful attempt to explode the device, David Hawkins, in a 
somewhat inebriated condition, informed Robert Dunn, a resi- 
dent student adviser at the College, that the plaintiff had a 
"bomb" in his room. Dunn reported this to Leonard Leene, 
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anothM* resident student adviser and, after the two advisers 
discussed the matter with a Mrs. Marjorie Smith, the dormitory 
resident director, defendant Monticello was apprised of the 
alleged bomb. 

8. Defendant Monticello consulted with defendant Craig, 
who was attending a meeting at Castleton SUte College in 
Caatleton, Vermont, by telephone concerning this matter and 
shortly thereafter defendant Monticello, together with resident 
advisers Dunn and Leene, searched plaintiffs room and dis- 
covered the device in a drawer in Lawrence’s desk. The device 
was confiscated by defendant Monticello. 

9. Plaintiff was present '^n his room and although he gave 
permission for the search, he was only partially awake. Later 
that evening plaintiff and his roomnute went to Mrs. Smith’s 
room where he located defendant Monticello and demanded the 
return of the device as their joint property, but plaintiff did all, 
or virtually all, of the talking. The device wau not returned to 
plaintiff then or at any subsequent time. 

10. On Monday, December 14, 1970, Lamoille County law 
enforcement ofHcials, including members of the Vermont State 
Police and defendant Barnet, were notified by defendant Monti- 
cello of the discovery of the device on the College Campus. The 
device was delivered to law enforcement officers either simul- 
taneously or shortly thereafter. 

11. Prior to reporting the incident to the Lamoille County 
officials defendant Monticello filed a written report of the 
incident with the Magistrates of the College Judicial System 
(see Finding No. 18) summarizing the charge as “manufacture 
of explosive device, endangering other lives and property.” The 
Magistrates advised, in writing, that the civil authorities should 
act upon the matter and not “the college court system.” 

12. On December 16, 1970 officers of the Vermont State 
Poiice as well as certain federal law enforcement officers inter- 
viewed on the College Campus witnesses, who had knowledge 
of, or who had played some part in. the incident. Those inter- 
viewed included defendant Monticello, Resident Advisers Leene 
and Dunn. Peter A. Foote, who was President of the College 
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Student Council. Devid Hawkins and the plaintiff. Recorded 
statements, which were transcribed in due course, were taken 
from all of those interviewed with the exception of Foote. The 
witnesses met with, and gave their statements to, the law 
enforcement officials alone with the exception of the plaintiff, 
who was interviewed with defendant Monticello present at 
plaintiffs request. According to the plaintiff, his statement to 
the police was substantially accurate with the exception of 
answers which he gave to questions concerning whether or not 
he obtained a fuse for the device when it was being assembled. 
Those answers were untrue in that he had obtained a fuse but 
he stated to the State Police that he had not. 

13. The Vermont SUte Police submitted a copy of their 
report of investigation, including copies of the transcribed 
statements of the interviewed witnesses, to defendant Barnet. 
The State Police also made arrangements for an examination of 
the device by the "Sute’s Laboratory” and their report stated 
that if necessary the device “will be sent further for identifica- 
tion and the capabilities of the bomb." 

14. On or about December 14, 1970, defendant Craig ad 
vised plaintiff that if the report received from the 'sboratory 
indicated “the device was explosive and harmful to people and 
property” plaintiff would be dismissed from College. 

15. The Christmas recess commenced on December 19, 1970 
and extended to January 18, 1971. During this recess the plain 
tiff was employed full time at the Toll House Inn in Stowe, Ver- 
mont. where his remuneration was $60.00 a week plus room, 
board and a free ski pass. This was permanent employment as 
opposed to employment which was available only during the 
vacation period. 

16. At the end of the Christmas recess the plaintiff was per- 
mitted to return to College with the understanding he could no 
longer live in Arthur Hall (his dormitory residence at the time 
he assembled the device) and that he would be suspended from 
College if the device proved to be of a nature harmful to 
persons and property. 

17. On February 11. 1971 plaintiff was orally advised by de- 
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fendant Monticello and/or defendant Craig tliat the State's 
laboratory report indicated that the device had been deter- 
mined to contain sufficient explosive nuterial to be dangerous 
to persons and property. Plaintiff was therefore suspended 
from the College. At that time defendant Monticello showed 
plaintiff a letter that defendant Barnet had sent to defendant 
Craig advising defendant Craig of the potentially harmful ca- 
pacity of the device. Plaintiff was afforded no hearing at the 
time of his dismissal or prior thereto by the College Judicial 
System. Nor had plaintiff, at any time up to the time of his 
dismissal, requested such a hearing. However, from the date of 
the incident to the date of suspension, there had been frequent 
and repeated discussions in person and by telephone between 
plaintiff and defendants Craig and Monticello con^'erning the 
matter including telephone communications initiated by plaintiff 
virtually every day to defendants Craig and Monticello when 
plaintiff was working in Stowe during Christmas recess. 
Plaintiff was well aware of the nature of the charges against 
him as the result of these discussions and telephone 
conversations. On February 12, 1971 plaintiffs suspension was 
confirmed in the form of a letter to him from defendant 
Monticello. 

18. The complaint in this action was tiled in this court on be- 
half of the plaintiff on March 11, 1971 and, as a result of a 
suggestion by the late Chief Judge Leddy at a hearing on the 
application for a temporary restraining order, the matter was 
referred back to the College Judicial System and the “all college 
court" afforded the plaintiff a hearing on March 19, 1971. As a 
result of that hearing the plaintiff was reinstated as a student 
upon condition that he “find housing off campus" and that he 
“stay out of all dorms for the rest of the semester." Thereafter 
the plaintiff availed himself of the appeals procedure of the 
College Judicial System and on March 31. 1971 the appeals 
^ court of the College overruled the “all College Court." The ap- 

peals court found the plaintiff guilty of being involved in the 
creation o: a potentially dangerous device and, inter alia, 
ordered the plaintiff to: 
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**(1) live off campus (or tho romainder of tho aeadomk yoar 
aud 

(2) to oboj all rules sod rsfulatioos of this CoUefs under- 
standinf that a (allure to do so will result in the meet 
severe of sanctions.*' 


19. FoUowinf his reinstatement the plaintiff has remained a 
student in good standing at Johnson State College to the 
present time. 

20. Sometime following his suspension from College plaintiff 
was charged in the Vermont District Court. Lamoille Circuit, by 
defendant Barnet with alleged possession of fireworks, to which 
charge plaintiff pleaded not guilty. Defendant Barnet at 
plaintiffs arraignment suggested to the court that the 
appropriate plea to be entered on behalf of the plaintiff would 
be not guilty by reason of insanity and recommended plaintiff to 
be not guilty by reason of insanity and recommended plaintiff 
be committed to the Vermont State Hospital for a thirty day 
period of observation. This suggestion was rejected by the 
Court. In April 1971 the plaintiff was tried by Court, adjudged 
guilty and aaoe|sed a fine. Plaintiff did not appeal the judgment. 

21. Defendant Craig became President of Johnson State 
College in July. 1970 following a long, varied and distinguished 
career in the field of educational administration with other 


institutions. 

22. In a memo dated August 17. 1970 defendent Craig 
assigned certain administrative functions to defendant Monti- 
cello as Dean of Students which functions included, inter alia, 
student government, discipline, relations with legal aotherltiee. 
student sffairs snd student morale. 

28. Despite his memo to defendant Montieello of AaguM 17. 
defendant Craig believad that the ultimate decision In dl s f l pli n- 
ary matters rested with the President of the College and he did 
not consider thst the dedsion to suspend or dismiss a student 
csn be delegated to others but is the sole prerogative of the 
President. Defendant Craig's position in this regard varied from 
his predecessor's policy of College administration. The judicial 
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structure of the College, as well aa the college staff and faculty, 
were aware of Dr. Craig's position with respect to dismissal and 
suspension of students, and knew that he would not delegate 
this right to others. 

24. The only information or assistance which defendant 
Craig ever sought or desired from defendant Barnet concerning 
the incident involving the plaintiff was whether (»* not the con- 
tents of the device would be harmful or lethal to persons or 
property if exploded. 

25. Defendant Barnet wrote letters to defendant Craig on 

I December 21. 1970. January 27. 1971 and two on February 11. 

> 1971. Only one of these letters written on February 11. 1971 

I contained the information requested by defendant Craig inform- 

ing him that the explosive device contained a sufficient amount 
of explosive matter to cause material damage to people or prop- 
erty in its proximity when and if it would have been detonated. 
The other observations and remarks of defendant Barnet set 
forth in the several letters concerning the plaintiff or his status 
at the school, were neither solicited nor given particular weight 
by defendant Craig. 

26. The letters of February 11. 1971 were written by defen- 
dant Barnet following a discussion with defendant Craig at the 
Copley Hospital Auxiliary ball which was held subsequent to 
the writing of defendant Barnet's letter of January 27, 1971. 
Defendant Craig did not feel that defendant Barnet's letter d 
January 27, 1971 was responsive to his request for information 
concerning the explosive nature of the device and thus re- 
quested an appointment with defendant Barnet to obtain fur- 
ther information with regards to the devi<». At the ball defen- 

^ dant Barnet initiated a conversation with defendant Craig as to 

why Craig wished an appointment with him. Craig advised him 
of the reason and the letters of February 11, 1971 were sent by 
defendant Barnet as the result of this conversation. 
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27. DefendAot Craig was unacquainted with plaintiff prior 
to December 11. 1970. Thereafter he had severai conversationa 
with him. tome of which were extended and involved philoa- 
nphy and ideology but did not apecifically encompass plaintiffs 
political philosophy or beliefs. Insofar as the building of the 
device was concerned defendant Craig considered plaintiff to 
have acted without malice, but with poor judgment. In Dr. 
Craig's opinion, plaintiffs acts showed a lack of respect for 
other people in the residence hall which created an atmosphere 
of tension and anxiety. Some members of the faculty and the 
student body who were upset by the incident relayed these feel- 
ings of fear and tension to defendant Craig. Certain members of 
the College community also advised defendant Craig, who was 
relatively new to the campus, that plaintiff was considered to 
be a controversial person and by some to be a “campus radical." 

28. Defendant Monticello had been Dean of Students at 
Johnson State College since July. 1969 which position, broadly 
spesking. concerned all matters of student life and behavior, 
other than academic programs. He was directly involved with 
student discipline and the student disciplinary system. 

2d. Both defendants Monticello and Craig were involved 
with the disciplinary aspects of the incident involving the 
plaintiff and they discussed it frequently. In some instances 
defendant Monticello was aware that certain persons interested 
in the matter, including one resident adviser and the resident 
director, had gone directly to defendant Craig and discussed the 
incident with him. 

30. Defendant Monticello generally concurred with the 
actions taken by defendant Craig in connection with the inci- 
dent and plaintiffs participation therein. 

31. Defendant Monticello believed that defendant Barnet 
was of the opinion that the plaintiff should not be allowed to re- 
main in school. He was also generally aware that defendant 
Barnet was critical of the fact that the school suthorities had 
not contacted the State's Attorney's office of the State Police 
earlier than was actually done. Monticello understood defendant 
Barnet felt that this delay had impeded the cause of justice. 
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82. DefeiwUnt Barnet is presently 52 years of age. He grad- 
uated from Columbia Law School in 1947 and was admitted to 
practice in New York in 1948. He never practiced in New York 
or elsewhere prior to 1966. His occupation was that of a special- 
ist in Middle Eastern carpet wool. He took the Vermont bar 
exam and was admitted to practice in Vermont in 1966. In 1967 
he received an L.L.M. degree from New York University. De- 
fendant Barnet became State's Attorney for Lamoille County in 
February, 1969. and has functioned in that capacity to the pres- 
ent time. Prior to assuming the duties of his office he took two 
criminal law courses at New York University. He also attended 
a five day seminar in Boston in February. 1969 sponsored by 
the National District Attorneys AssodaUon. which covered the 
functions and duties of the prosecutor. 

83. The duties of the State's Attorney as of December 11. 
1970 as conceived by defendant Barnet were (1) to screen all 
charges and complaints brought to him by the police to deter- 
mine that there was probable cause to go forward with prosecu- 
tion and (2) to act before the fact by investigating potential or 
existing criminal activity to insure the "health, safety and wel- 
fare of the people in his county." 

34. The letters written by defendant Barnet to defendant 
Craig on December 21. 1970, January 27, 1971 and on February 
11, 1971 were unsolicited by defendant Craig. The letters were 
written by defendant Barnet in his capacity as State's Attorney 
and not in his private capacity as a dtixen of LamoUle County. 
The recommendations and comments contained in those letters 
concerning plaintiff were not prompted by any malice on the 
part of Barnet toward the plaintiff but were motivated by his 
belief that he had a duty to protect the people of Lamoille Coun- 
ty which necessiUted imparting his concern to the College 
authorities. Defendant Barnet was sincere in his belief that 
plaintiff was potentially dangerous to the community. In writ- 
^ ing the letters defendant Barnet recognized that he had no 

authority over the actions ot the College authorities and any 
implementation of his suggestion would have to be solely at the 
discretion of the College officials. 


/ 


18 


36. DcfeixUnt liarnet't concern at the time he wrote the 
varioua letters to defendant Craig and made the various recom- 
mendationa contained therein were based not only on infom<a- 
tion developed as the result of State Police interviews with 
various persons connected with the incident involving the ex- 
plosive device, as contained in the report of investigation of the 
State Police, but also upon information from other sources, 
some of it hearsay, to the effect that plaintiff was involved in 
the “drug scene,” had placed certain individuals on the campus 
in fear by his actions, had built or participated in the building of 
the “explosive device” and had previously expressed thoughts 
at about the time of the incident involving the Kent State stu- 
dents which indicated a generally low regard for police and the 
national guard and that plaintiff felt that under certain circum- 
stances and conditions he might be placed in a position where 
he would be compelled to kill those exercising authority. 

36. Defendant Barnet had participated in a forum or discus- 
sion at Johnson State College shortly after the Kent State 
incident which plaintiff attended. At this seminar plaintiff had 
apparently expressed himself freely. Defendant Barnet did not 
recall plaintiff specifically at this gathering. 

37. Defendant Barnet did recall prosecuting plaintiff on a 
motor vehicle “defective equipment” charge in April, 1970. He 
recalled that plaintiff was picked up in or near the driveway 
leading to a house in which several persons were being “busted” 
for possession and sale of various drugs. 

38. There was no concert of action between defendanta or 
any of them except as was incidental to the relationship of de- 
fendant Craig and defendant Monticello as President and Dean 
of Students of Johnson State College. There was no conspiracy 
on the part of the defendanta or any of them to deprive plaintiff 
of any of his constitutional rights. 

39. There is no credible evidence that plaintiff sustained any 
financial loss or embarrassment or mental suffering as a result 
of the events (including his suspension) following the incident 
involving the explosive device. 
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40. Plaintiff did complete fewer semester hours than would 
have been the case had he not been suspended by the College 
but it is reasonable to assume, based on the testimony as to the 
degree of his intelligence, that he would have successfully com- 
pleted all of the courses for which he originally enrolled in Jan- 
uary, 1971. There was no evidence, however, to the extent of 
any financial loss which the plaintiff may have sustained be- 
cause he did not complete all of the courses tar which he en- 
rolled. Nor was there any evidence that with his degree of intel- 
ligence he could not have made up such courses as were lost so 
that he could have graduated on December 1, 1973 as he orig- 
inally contemplated lather than in June, 1974 as he now con- 
templates. 

OPINION AND ORDER 

At the outset we note that defendant Johnson SUte College 
is not a “person” within the meaning of 42 U.S.C. § 1963 and 
therefore, as to it, plaintiff has failed to state a claim upon 

which relief can be granted. Moor v. County of Alameda, 

U.S. . 41 U.S.L.W. 4627 (1973): Monroe v. Pape. 365 U.S. 

167 (1961); Spampmato v. City of New York, 311 F.2d 439 (2d 
Cir. 1962), cert, denied, 372 U.S. 980 (1963): Derby if. l/niver- 
sity of Wisconein, 54 F.R.D. 599 (E.D. Wis. 1972). Accordingly 
this action is dismissed as to Johnson State College. We do find, 
however, that the other named defendants were acting under 
color of sUte law and thus are within the ambit of Section 1963. 

It is apparent that plaintiff's reinsUtement at the College 
after the action taken by the College judicial system has ren- 
dered moot plaintiffs request for a temporary restraining order 
on grounds that he was denied procedural due process with re- 
gard to his suspension. Demby v. Wezler, 436 F.2d 570 (2d Cir. 
1970). Furthermore, plaintiff has continued to matriculate at 
the (College up to and including the present time and expects to 
graduate in due course. For that reason, there is no necessity to 
consider whether the permanent injunctive relief which the 
plaintiff originally sought in this action should be granted. 
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The issue of compensatory damages for the five week delay 
between the date of plaintiffs suspension and the date of the 
action which resulted in his reinstatement is rendered academic 
by our finding that there was no credible evidence introduced 
at the hearing of any financial loss to the plaintiff as the result 
of his suspension. Likewise, there is insufficient credible evi- 
dence to conclude that plaintiff suffered embarrassment, mental 
suffering or humiliation as a result of the alleged deprivation of 
his rights by defendants. Furthermore, no credible evidence 
appears that any of the defendants engaged in conduct which 
was willfully, intentionally or maliciously directed at depriving 
plaintiff of any of his constitutionally secured rights and thus no 
award of punitive or exemplary damages is warranted. United 
Statei ex reL Motley v. Rundle, 340 F. Supp. 807 (E.D. Pa. 
19721: Sextim v. Gibbi, 327 F. Supp. 134 (M.D. Tex. 1970), affd. 
446 F.2d 904 (5th Cir. 1971), cert, denied. 404 U.S. 1062 (1972): 
Cordo%Hi V. Chonko, 315 F. Supp. 953 (N.D. Ohio 1970). 
However, the nonavailability of compensatory and punitive 
damages does not foreclose consideration of plaintiffs claim of 
damages for constitutional deprivations. Whether or not com- 
pensatory or punitive damages are present, nominal damages 
may be recovered in an action brought under Section 1983 be- 
cause the constitutional rights of a citizen are so valuable that 
an injury is presumed to flow from the deprivation itself. 
Batista v. Weir, 340 F.2d 74 (3d Cir. 1965): United States ex reL 
Motley V. Rundle, supra: Bradley v. School Board of City of 
Richmond, 324 F. Supp. 401 (E.D. Va. 1971); Wilson v. Prasse, 
325 F. Supp. 9 (W.D. Pa. 1971), o/jTd. 463 F.2d 109 (3d Cir. 
1972): Sexton v. Gibbs: supra: Cordova v. Chonko, supra: Tracy 
V. Robbins, 40 F'.R.D. 108 (D.S.C. 1966), appeal dismissed, 373 
F.2d 13 (4th Cir. 1967): Washington v. Official Court Steno- 
grapher, 251 F. Supp. 945 (E.D. Pa. 1966). In this posture, we 
thus proceed to a consideration of the substantive allegations of 
plaintiffs action. 

There was no concert of action and thus no conspiracy be- 
tween any of the defendants to deprive plaintiff of his due pro- 
cess rights. Peterson v. Stamcak, 48 F.R.D. 426 (N.D. III. 1969). 
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Th« evidence is clesr that defendants acted as individuals with 
regard to the actions they took concerning the plaintiffs in- 
volvement with the explosive device and far from acting in con- 
cert with defendant Barnet, defendant Craig not only did not 
solicit recommendations from him but when they were volun- 
teered they were not adopted. Craig eventually did suspend the 
plaintiff, which was a procedure consistently suggested by 
Barnet but Craig quite independently arrived at the decision 
(and plaintiff had been so informed) that if the device was 
determined to Save explosive potential the plaintiff would be 
dismissed. Craig's decision in this regard had been made well in 
advance of Barnet’s recommendation to the same effect. All 
that Craig desired from Barnet was a report as to the nature of 
the device and whether or nj't it was potentially harmful. This 
was a simple request made to the public official best suited to 
ascertain and provide the desired information. Apart from that, 
these defendants were largely in disagreement as to how the 
situation should be handled by the College and by implication at 
least Barnet disapproved of the procedures being followed hy 
Craig and Craig disapproved of the opinion and recommenda- 
tions being advanced by Barnet. 

Barnet, who had no connection with the College, could not act 
as an individual so as to deprive the plaintiff of any procedural 
rights which might be due him by virtue of his status as a stu- 
dent. Defendants Craig and Monticello, because of the nature of 
the positions each enjoyed with the College, were required to 
^'ork closely with one another concer ling the incident in which 
the plaintiff was involved. There was no evidence, however, 
that they conspired to deprive the plaintiff of any constitutional 
rights to which he was entitled. If in fact such a deprivation re 
suited because of the manner in which they handled events 
resulting from plaintiffs involvement with the explosive device, 
this was not the result of any conscious attempt on their parts 
either singly or in concert. 

The evidence is quite clear that defendant Monticello made 
no decisions and took no action which interferred with plaintiffs 
constitutionally protected righU. Aside from the conspiracy 
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contention, which we Tind lacks merit, the gravamen of plain- 
tiffs action against the college officials is that he was denied a 
hearing prior to his suspension. It is clear that defendant Craig, 
not defendant Monticello, was the operative individual in this 
regard. 

Having found no liability on the part of defendant Monticello. 
we proceed to a consideration of defendant Craig's conduct. It 
was Craig who exercised his authority as College President to 
suspend plaintiff allegedly in derogation of his rights. 

It is essential to recognize that President Craig acted only 
after the Magistrates of the College court system, an internal 
college judicial structure, declined to exercise their authority 
over the matter, believing it instead to be a matter for the civil 
authorities. 

The United States Court of Appeals for the Second Circuit 
appears to have expressly left open the question whether the 
suspension of a student from a publicly financed educational in- 
stitution necessitates application of due process safeguards. 
FamU V. Joel, 437 F.2d 160, 162 (2d Ctr. 1971); Modem v. 
Board of Education, 386 F.2d 778, 784^ (2d Cir. 1967), cert, 
denied. 390 U.S. 1028 (1968). However, in this case, largely 
because the suspension was for an indeterminate period, we 
deem plaintiffs separation from the College sufficiently analo- 
gous to an expulsion to nundate the application of due process 
standards. Farrell v. Joel, eupra, at 162; Madera v. Board of 
Education, eupra, at 785. See aUo, Hagopian v. KnoiuUon, 470 
F.2d 201 (2d Cir. 1972): IFtnincil; v. Manning, 460 F.2d 545 (2d 
Cir. 1972): Waaeon v. Trowbridge, 382 F.2d 807 (2d Cir. 1967), 
Dixon u. Alabama State Board of Education, 294 F.2d 150 (5th 
Cir. 1961). cert, denied, 368 U.S. 930 (1961): Wright v. Texat 
Southern fhri^fernitv. 392 F.2d 728 (5th Cir. 1968); Baker i*. 
Ihtwn* y City Board of Education, 307 F. Supp. 517 (E. CaL 
19691: Stnckliii v. HeyenU oj Ike Univemty uj iiuccmasn, 297 
F. Supp. 416 (W.D. Wise. 1969). appeal dumieaed aa moot, 420 
F.2d 1257 (7th Cir. 1970). 

It is uncontroverted that there was no formal adversary hear- 
ing granted to plaintiff before his indefinite suspension became 
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effective on February 12, 1971 but thia does not exhaust our 
inquiry. Unlike the rigid, formalistic rule adopted by the Fifth 
Circuit Court of Appeals, see Wright v. Texat Southern 
UmvtrwUy, supra; Dixon v. Alabama State Board of Education, 
supra, the Second Circuit has adopted a functional approach 
with regard to the type of due process hearing which must be 
afforded a student prior to the deprivation of a significant right. 
With regard to the flexibility of the due process concept, the 
Second Circuit indicated in Sostre v. McGinnis, 442 F.2d 178 (2d 
Cir. 1971), cert, denied sub nom. Sostre v. Oswald, 464 U.S 
1049 (1972): 

(Dlue process embodies the differing rules of fair play 
which through the years have become associated with dif- 
fering types of proceedings. Whether the constitution re- 
quires that a particular right obuin in a specific proceeding 
depends upon a complexity of factors. The nature of the al- 
leged right involved, the nature of the proceeding, and the 
possible burden on that proceeding, are all considerations 
which must be Uken into account. Hannah v. Larche. 363 
U.S. 420, 442 80 S. Ct. 1502, 1515, 4 L. Ed.2d 1307 1960. Id 
at 196. 

FuenUs v. Shevin, 407 U.S. 67 (1972). although dealing with a 
different subject, emphasizes that the object of prior due pro- 
cess notice and hearing is aimed at esUblishing the validity, or 
at least the probable validity, of the underlying claim against a 
person about to be deprived of a property interest. The 
Supreme Court has consistently held that due process tolerates 
variances in the form of a hearing “appropriate to the nature of 
the case.- MuUane v. Central Hanover TV. Co., 339 U.S. 306, 313 
(1949). See also Fuentes v. Shevin, supra; Boddie v. Connecti- 
cut, 401 U.S. 371 (1971). In school discipline cases the nature of 
the sanction affecU the validity of the procedure used in 
imposing it. FarreU v. Joel, supra, at 162. A suspension for a 
lengthy interval approaches the more serious of the two 
extremes of major and minor discipline and thus mandates a 
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relatively stringent observance of the trappings of due process. 
However, this position is somewhat tempered by the further 
instruction in Farrell v. Joel, that in determining the necessity 
for due process protections a legitimate inquiry is whether any 
"constitutionally required purpose would have been served by 
more formal procedures.” Farrell v. Joel, supra, at 163; see also 
Winnick v. Manning, supra, at 549-50. In the instant case, plain- 
tiff was notified by defendant Craig shortly after the dangerous 
device was discovered in his room that serious disciplinary 
action was contemplated against him and plaintiff knew that 
Craig was the official who could effect his separation from the 
College. 

From his many discussions and telephone conversations with 
defendants Craig and Monticello, plaintiff was well aware of the 
nature of the charges against him. In addition if he saw or 
received a copy of the judicial report filed by Dean Monticello 
on December 14, 1970 with the College judicial system he was 
aware of the charges from that source also, although the evi- 
dence is silent as to whether that report was made avialable to 
him. 

In MuUane v. Central Hanover Tr. Co., supra, the Supreme 
Court ruled that the notice required by due process “must be 
such as to convey the required information.” Id. at 314. We 
conclude that even though notice of the charge against plaintiff 
was rather informally communicated to him, it was sufficient U> 
satisfy the requirements of due process. Tate v. Board of Edu- 
cation of Jonesboro, Ark. Special School District, 453 F.2d 975 
(8th Cir. 1972). See also Davis v. Ann Arbor Public Schools, 313 
F. Supp. 1217, 1226-27 (E.D. Mich. 1970) where the court ruled 
that because the student had full knowledge of the reasons for 
his suspension there was no need for formal notice of the 
charges against him. 

The right to confront and cross-examine witnesses against 
him, although not of a constitutionally mandated character, 
Winnick v. Manning, supra, at 549, is, of course, an indicia of 
fairness to the student. Here, no beneficial purpose could be 
served by this safeguard because there was simply no 
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signifirant dispute over whether plaintiff possessed this device. 
Plaintiff never denied that the device was his and defendant 
Craig was aware of this concession. Thus, to conclude that 
plaintiff should have been given an opportunity to rebut the 
facts which were the basis of the charge would exalt form over 
subsUnce and obfuscate the clear fact that plaintiffs actions 
were improper and discipline of some sort was justified. 

Given the concession as to ihe fact of the offense and 
plaintiffs culpability for it. the sole question before defendant 
Craig as the official administering discipline was the type of 
punishment the offense warranted. To this end, plaintiff and 
Dr. Craig had extended discussions concerning the character of 
the act and plaintiffs motivation for it over a period of several 
days after the device was confiscated in which defendant Craig 
inquired as to these factors. That these meetings were in pri 
vate without transcript or other memorialization is not consti- 
tutionally impermissible. Hagopian v. KnowUon, tupra; Zandert 
V. Lnuismvn Stnh- Hoard of Education, 281 F. Supp. 747, 7f5« 
(W.D. La. 1968): Du* v. Florida A. & M. Univ., 233 F. Supp. 
396. 403 (N.D. Fla. 1963). 

Furthermore, we do not perceive that Dr. Craig was in- 
herently biased as a decision maker by virtue of his position as 
a college administrator. Winnick v. Manning, tupra, at 549. It 
may well be that having an administrator as the sole judge in 
student disciplinary proceedings is undesirable but this fact, 
standing alone, does not violate due process and no credible 
evidence of Dr. Craig’s actual bias is before us. Winnick v. 
Manning, tupra, at 348: Simard v. Board of Education of Town 
of Groton, 473 F.2d 988. 993 (2d Cir. 1973): Murray v. Wett 
Baton Rouge School Board, 472 F.2d 438. 443 (5th Cir. 1973). 
We point out that Dr. Craig acted only after the College judicial 
structure failed to act. 

We recognize that a lengthy suspension is a severe penalty in 
an academic environment which necessitates stricter procedural 
safeguards. Farrell v. Joel, •upra. However, given the circum 
sUnces that the offense and its commission by plaintiff were 
essentially uncontroverted, we believe that plaintiff received an 
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opportunity to be heard before the official having the authority 
to discipline him and thus had a lay in the determination of the 
validity of the claim against him. Consequently, plaintiff was 
not deprived of procedural due process. 

Defendant Craig clearly reached a decision as a result of the 
hearing that the offense was of such magnitude that if the de- 
vice had dangerous propensities, plaintiff should be separated 
from the College. Plaintiff was informed of this decision and 
also was notified that the State's laboratory would examine the 
device. When defendant Barnet communicated the facts con- 
cerning the bomb to defendant Craig on February 11. 1971. all 
the operative factors supporting the suspension were complete 
and plaintiff was notified of his separation from the College. We 
believe that this factual sequence did not unfairly trample plain- 
tiffs constitutional rights. Moreover, we are not prepared to 
say that the discipline meted out transcended acceptable limits 
or was arbitrarily or capriciously administered. Buttny v. 
SmiU'y, 281 F. Supp. 280. 289 (D. Colo. 1968). Thus, we render 
judgment in favor of defendant Craig. 

We do not rest our decision solely on this basis, however. As 
a public officer exercising his discretion while performing his 
duties, defendant Craig possessed a qualified privilege preclud- 
ing responsibility for performing his official duties if under- 
taken in good faith. Curry v. Gillette, 461 F.2d 1003, 1005 (6th 
Cir. 1972), cert, denied, tub nom. Marth v. Curry, 409 U.S. 1042 
(1972): Donovan v. Rienbold, 433 F.2d 738, 744 (9th Cir. 1970) 
c/. Pierson v. Ray, 386 U.S. 547 (1965). Dr. Craig acted in good 
faith in his relations with plaintiff and is , thus insulated from 
liability under Section 1983. We also emphasize in this regard 
the dilemma faced by modern day educators who are being 
rapidly instructed in the subleties of constitutional law as it ap 
plies on the campus, often in an ex post facto manner. In a fast 
evolving area of legal doctrine where the applicable standards 
are being rapidly formulated on an ad hoc basis, we believe it is 
a great deal to ask college administrators acting in stressful 
times to exercise the duties of their office with unerring judg- 
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ment in the requirements of the l*w. This consideration weighs 
heavily in our determination that Craig acted in good faith. 

We are considerably more troubled by Count III of plaintiffs 
complaint which alleges that certain aspects of one of Barnet's 
letters of February 11. 1971 to defendant Craig were libelous 
insofar as they perUined to plaintiff.' The remarks of defen- 
dant Barnet, other than as they pertained to the explosive 
potential of the device (which are not and clearly could not in 
any way be deemed libelous) in no way influenced defendant 
Craig in the carrying out of the decision which he had earlier 
made. To the extent that plaintiffs claim for damages for the 
alleged libel is dependent upon the fact of his ultinute suspen- 
sion from College it must (ail because of the lack of any 
correlation between the alleged libel by Barnet and plaintiffs 
suspension by Craig. 

Defendant Barnet's communication of February 11, 1971 
slated in part that “insofar as this office is concerned, the 
subject Breakstone is either mentally ill or possessed of such 
anti social tendencies that his continued presence at a State 
College could constitute a risk of danger not only to state 
property but to human lives as well. * Vermont has apparently 
not decided whether it is actionable per se in a written publica- 
tion to impute to another insanity or the impairment of mental 
facilities.* However, the weight of authority holds that such 
written statements are libelous per se.* Goldwater v. Gituburg, 
414 F.2d 324 |2d Cir. 1969), cert, denied, 396 U.S. 1049 (1970); 
Mattox V. Newt Syndicate Co., 176 F.2d 897 (2d Cir. 1949), cert, 
denied, 338 U.S. 858 (1949); Totten v. Sun Printing & Pub. 
Asioc., 109 F. 289 (2d Cir. 1901); Brauer v. Globe Newtpaper 
Co., 351 Mass. 53. 217 N.E.2d 736 (1966); Kenney v. Hatfield, 
351 Mich. 498, 88 N.W.2d 535 (1958); Brurutem v. Atmarui, 71 
N.Y.S.2d 802 (Sup. Ct. 1947), affd, 76 N.Y.S.2d 837, 237 App. 
Div. 809 (1947); Berry v. Moenck, 8 UUh2d. 191, 331 P.2d 814 

(1958). 

$ 

After scrutinizing the position taken by the Vermont 
Supreme Court concerning libel and defamation, we conclude 
that Vermont would follow the law of the majority of those 
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jurisdiction* which hsve decided this issue snd we therefore 
hold that the remarks of defendant Barnet in his letter of 
February 11. 1971 were libelous per se. 

Inherent in this holding is the finding that defendant Barnet's 
statement constituted malice in law or legal malice. Legal 
malice is presumed from a publication that is actionable per se. 
However, such a finding does not imply ill will, personal malice 
or a purpose to injure. 50 Am. Jr.2d Libel & Slander § 174. We 
have specifically concluded that defendant Barnet did not act 
with express malice in writing the letter to defendant Craig 
since the letter was not written with evil intent or with a posi- 
tive desire to injure plaintiff. 

Furthermore, we find that the statements nude by Barnet 
about the plaintiff were factually incorrect and did not accurate- 
ly characterize the plaintiff or his mental or emotional condi- 
tion. Likewise there can be no dispute, and we so find, that the 
alleged defamation was "published" when the letter written by 
defendant Barnet was read by defendant Craig. Publication of 
defamatory matter is its communication intentionally or by a 
negligent act to one other than the person defamed. SO Am. 
Jr.2d Libel & Slander § 146; Restatement of Torts § 577. It is 
not necessary in matters of libel or slander that the defamation 
be made known to the public generally, or even to a consider- 
able number of persons. It is sufficient if it is communicated to 
only one person other than the person defamed, even though he 
is enjoined to secrecy. SO Am. Jr.2d Libel & Slander § 152. 

Having found that defendant Barnet made hbelous state- 
ments in his letter of February 11 which were published when 
they were read by defendant Craig, we must further determine 
whether defendant Barnet was nevertheless privileged to make 
them by virtue of his office as State's Attorney. 

A threshold obstacle to the availability of this defense is de- 
fendant Barnet's failure to raise it in the pleadings. The specific 
inquiry in this regard is whether the faUure to include this de- 
fense in ans pleading constitutes its waiver. See Stmui v. 
Douglas Aireruft, 404 F.2d 1152 (2d Cir. 1968): Bodway v. 
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United Statee, 367 F.2d 22 (Ist Cir. 1966). Rule 8(e) Fed. R. Civ. 
P. requires that in “pleading to a preceding pleading, a party 
shall set forth affirmatively . . . any . . . matter constituting an 
avoidance or affirmative defense.** In this case, plaintiffs 
amendment to the complaint containing the allegations of libel 
was allowed at the commencement of the hearing on the merits 
at which time defendant Barnet was permitted to orally 
respond and he did so, denying the allegations of the amended 
complaint. Assuming the defense of privilege is within the 
ambit of affirmative defenses which must be set forth under 
Rule 8(c). White v. Chicago, B. md Q. R. R., 417 F.2d 941 (8th 
Cir. 1969), defendant Barnet is not foreclosed from relying on 
this defense because of the provisions of Rule 15(b). Fed. R. 
Civ. P. * Rule 15(b) is applicable to defenses as well as to claims 
for relief and, to the extent it applies, operates as an exception 
to the rule that affirmative defenses not pleaded are waived. 
Saper v. Hague, 186 F.2d 592, 594 i2d Cir. 1951); J, Moore. 
Federal Practice, Vol. 3, 15.3(21. Since the issue of defendant 
Barnet*s privilege was one of the issues tried before the court, 
and evidence was introduced thereon without objection, the 
parties impliedly consented to the treatment of the privilege 
issue as if it had been raised in the pleadings. Lomartira v. 
American Automobile Ins. Co., 245 F. Supp. 124 (D. Conn. 
1965), affd, 371 F.2d 550 (2d Cir. 1965); Flowere v. Zayre Corp., 
286 F. Supp. 119 (D.C.S.C. 1968). See also Washington Annapo- 
lis Hotel Co. V. Riddle, 171 F.2d 732 (D.C. Cir. 1948) where it 
was held that the defense of privilege in a libel action may be 
availed of under a general denial where the issue was tried by 
the implied consent of the parties. Indeed. Rule 15(b) is manda- 
tory in its directive that issues tried by implied consent of the 
parties shall be treated in all respects as if they had been raised 
in the pleadings. Furthermore, no formal or written application 
to amend defendant's answer to raise this defense is 
necessary.' Lomartira v. American Automobile Ins. Co., supra: 
Decker v. Korth, 219 F.2d 732 (9th Cir. 1955), cert, denied, sub 
nom. Mullet v. Korth. 350 U.S. 830 (1955). 

We therefore hold that the defense of privilege is available to 
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defendant Barnet and need not, in the circumstances of this 
case, be affirmatively alleged. 

The parties have dealt extensively with the question whether 
defendant Barnet, by virtue of his office as State's Attorney, 
enjoyed prosecutorial immunity from suit in this matter, and 
predictably have reached opposite conclusions. We do not 
decide this issue, preferring instead to resolve the matter by 
determining whether defendant Barnet was privileged in 
making these statements by virtue of his offlce. Thus, we 
necessarily assume, without deciding, that Barnet's actions in 
this case do not render him immune from civil suit on grounds 
that he was performing his quasi-judicial duties as a prosecutor. 

The law of Vermont governs the disposition of the issue of 
privilege because the libelous statements were made within the 
state. DeRonde v. Gaytime Shopt, Inc., 239 F.2d 735, 738 (2d 
Cir. 1956), 

Vermont precedent is not dispositive of the issue of 
defendant Barnet's privilege although it is helpful to some 
degree. Under Vermont law defamatory statements made in 
the course of judicial proceedings,^ remarks made by a juror 
during deliberations * and statements, whether true or false, to 
the state legislature or any of its members, contained in a peti- 
tion for redress of grievances,' are all protected by an absolute 
privilege." 

Whether the statements made by defendant Barnet in his 
letter of February 11. 1971 to defendant Craig are protected by 
an absolute privilege is a difficult question to answer on the 
strength of the decided cases which we have examined. The 
statements made by Barnet were his conclusions as to the 
mental condition or personality of the plaintiff unsolicited by 
defendant Craig and in that sense were voluntarily expressed 
by him. They had no direct connection with any judicial pro- 
ceeding pending or subsequently to be brought. In this connec- 
tion, we conclude that defendant Barnet's subsequent prosecu- 
tion of the plaintiff for violation of the fireworks statute was in 
no way related or connected with the statements which he 
wrote to defendant Craig." 
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Since there is no Vermont esse on the subject, we are free to 
adopt the view that the Supreme Court of Vermont most likely 
would adopt if called upon to rule on this point. We believe that 
the view most consonant with Vermont's principles of libel and 
privilege is found in the line of cases in the federal courts 
dealing with the privilege accorded to federal officials. Under 
the federal doctrine, statements by federal officers and em- 
ployees are absolutely privileged if made within the “outer peri- 
meter" of their line of duty. Barr v. Matteo, 360 U.S. 564, 575 
(1959); Hotuard v. Lyons, 360 U.S. 593 (1959); West v. Garrett, 
392 F.2d 543 (5th Cir. 1968). See also Frommhagen v. Glazer, 
442 F.2d 338 (9th Cir. 1971), cert, denied, 404 U.S. 1038 (1972), 
where the test of absolute privilege was whether the person 
sought to be charged with libel was acting under “color of (his) 
office" in writing and circulating the libelous document. 

Under the rule of Barr v. Matteo, supra, absolute privilege is 
not an attribute of the defendant's particular title or rank of 
office. The test of privilege is the relationship between the act 
or conduct complained of and the matters committed to the of- 
ficial's control and supervision. Barr v. Matteo, supra, at 573-74; 
Sauber v. GUedman, 283 F.2d 941, 943 (7th Cir. 1960), cert. 
denied, 366 U.S. 906 (1961). A libelous statement is absolutely 
privileged where the nature of the offlcial's duties requires that 
he be immune from private tort liability in order to further the 
effective functioning of government. The rule of privilege, then, 
is not founded on the need of the individual officer but on the 
public need for the performance of public duties free from 
threat of retaliation for injury committed in the course of duty. 
Davis V. LitteU, 398 F.2d 83 (9th Cir. 1968), cert, denied, 393 
U.S. 1018 (1969). 

Since privilege is directly dependent upon the scope of the 
power and discretion entrusted to the officer, it is necessary to 
assess the extent of the State's Attorney's authority in order to 
determine if defendant Barnet's conduct transcended its outer 
perimeters. 

The duties of State's Attorneys are set forth in 24 V.S.A. § 
361 (1969), as amended.'* It does not follow, however, that the 
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outer boundariee of a State’s Attorney's duties are delimited by 
the narrow scope of the statute and all other actions under- 
taken by a state’s attorney for the protection and benefit of the 
public exceed his authority because they are not statutorily 
enumerated. 

In this connection, we note that the Attorney General of Ver- 
mont has ruled that the duties and responsibilities of the State’s 
attorneys are not limited to only criminal matters referred to in 
the statute. 1964-66 Att’y. Gen. Op. 315. In fact, it would be 
most difficult to argue that in contemporary society crime 
prevention, protection of the citizenery from criminally induced 
harm and control of potentially dangerous situations are outside 
the purview of the office of State’s Attorney even though such 
activities are not directly involved with the prosecution of 
criminal offenses nor specifically enumerated by statute. In- 
deed, a state’s attorney who did not consider or attempt to cope 
with illegal situations which might result in harm to the public 
before they developed might well be considered derelict in his 
duty. Although our conclusion is not an easy one. we conceive 
that defendant Barnet, in advising defendant as he did in his 
letter of February 11, 1971 acted within the perimeters of his 
official duties and therefore had an absolute privilege to make 
the statements concerning plaintiff. We also note that 
defendant Barnet's comments, although gratuitous, were con- 
tained in a response to an inquiry from defendant Craig and 
Barnet’s answer to the inquiry was clearly within his line of 
duty. Furthermore. Barnet’s office had undertaken an investi- 
gation of plaintiff and therefore he was not totally ignorant of 
plaintiffs character. Finally, the libelous publication was di- 
rected solely to a person whom defendant could reasonably 
have believed would be in a position to take remedial action to 
protect the public interest and this would have been for the 
ultimate benefit of the community in which defendant Barnet 
served as State’s Attorney. Indeed, the very sentence in which 
the libelous statement is contained evidences Barnet’s sincere 
concern for the welfare of the state and its citizens. We con- 
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dude that Baraat's eondoet waa dona uiidar eotor of hia offiea 
and wUhia hia hue of doty. 

Wo do not rant our opinion aololy on our baliaf that an 
abaoloto privilego attached to defendant Barnet beeauaa we 
believe that defendant Barnet aiao had inununity by virtue ot a 
qualified |ffivilege. A qualifiedly frivileged communication ia 
one made ia good faith on any aubject matter ia which the 
peraon communkating haa an iatereit. or in reference to which 
be haa a right or duty, if made to a peraon having a eorreapond- 
iag iatoraet or duty on a privileged oeeaaion and in a manner 
and under dreumataacee (airiy warranted by the oeeaaion and 
duty, right of internet. See Fkck Btom. v. StUKvait, 428 F.2d 166 
(7th Cir. 1970): fftrm v. Hattmgw, m F.2d 888 (2d Cir. 1962): 
Monk V. Commtreial and Savmgtt Bank of Vtrymto, 266 F. 
Supp. 614 (WJ). Va. 1967). 

Both defendaata Barnet and Craig clearly had an interact in 
the plaintifTa atatua, conduct and activitiea on the Johnaon 
State College eampua and, aiaee Baraet'a publication waa for 
the purpoae of protecting the State's property and the public 
safety and waa directed toward a person sharing a common in- 
terest. it was made on a privileged occasion. 60 Am. Jur.2d 
Ubel A Slander f 196. 

The statement contained in the Feiwuary 11. 1971 letter, 
although consid e red by Craig to be gratuitous and unnecessary, 
nonethelaaa was limited ia its scope to a characterisation of the 
plaintiff by defendant Barnet in the light of the particular 
incident involving the ezploaive device. Made without actual 
malice, it waa offered in eonnactioe with what defendant Barnet 
conceived to be a grave situation exposing the dtixens of 
L a m oille County and the students of Johnson College to poten- 
tial harm if plaintiff continued to be involved In activitiea of a 
similar nature. Defendant Barnet's pubUcation of the libel solely 
to defendant Craig ia a letter addrsMsd to the latter's attention 
is consonant with a privUegod communication. And, although 
we have soma hesitation ia reaching this conclusion, we believe 
on balance that the circumstances fairly warranted the com- 
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munication. Consequently, the sole remaining consideration is 
whether defendant Barnet acted in good faith. 

We cannot concur with plaintiff that defendant Barnet was 
acting in other than good faith or other than in the interests of 
his office in characterizing the plaintiff as he did in the letter of 
February 11 to defendant Craig. We have found as a fact that 
this characterization was in error but we are convinced that his 
statement reflected his honest belief as to the reasons which 
motivated plaintiff to construct and attempt to detonate an 
explosive device. 

We believe defendant Barnet to be a conscientious and dedi- 
cated public servant. If anything, he was excessively zealous in 
seeking to fulfill the obligations to society imposed by his office 
as he believes them to be. We neither commend or condemn 
defendant Barnet for the manner in which he handled this 
matter but we can not fault him for endeavoring to carry out 
the functions required of a State's Attorney in the manner he 
felt indicated in light of the events as he understood them. The 
nature of the office of State's Attorney demanded that he take 
an interest in the matter involving the plaintiff and pursue it 
vigorously. The actions which he undertook were done in the 
faithful discharge of his duties as a public officer. We perceive 
no intent or purpose to damage plaintiffs reputation or stand- 
ing in the community. Barnet bore no particular ill will toward 
plaintiff but rather was legitimately concerned by the nature of 
the conduct exhibited by plaintiff. That some more reasonable 
manner of exhibiting this concern was available to Barnet we 
believe is apparent but, after analyzing all the facts, we con- 
clude that his conduct was protected by a qualified privilege 
and we so hold. 

The decision in McDowell v. Texas Board of Mental Health 
and Mental Retardation, 465 F.2d 1342 (5th Ctr. 1971), cert, 
denied, 410 U.S. 943 (1973) is much in point and, although in- 
volving slander rather than libel, the parallel with the instant 
case is marked. The plaintiff in McDowell, was employed by the 
Texas Boi 'd of Mental Health and Retardation and was sum- 
marily discharged as superintendent of a state mental health 
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facility after twenty-two months service. In addition to his 
federal cause of action with regard to hia discharge which 
alleged a denial of substantive and procedural due process. 
McDowell sued two board officials and a private party under a 
pendant state claim of slander. The court held that the state- 
ments made by the individual defendant were slanderous per se 
but they were nevertheless qualifledly privileged under the fol- 
lowing test: 

A qualified privilege attaches to statements which occur 
under circumstances wherein any one of several persons 
having a common interest in a particular subject matter 
may reasonably believe that facts exist which another, 
sharing that common interest, is entitled to know. 

The court observed that had the plaintiff been able to establish 
actual malice toward him the privilege would be unavailable to 
the defendant but the record was barren of any such evidence. 

In the case before us we have found that defendant Barnet 
was not activated by actual malice in making the statements 
which the plaintiff found offensive in the February 11. 1971 
letter and. though libelous per se. they are afforded the protec- 
tion of qualified privilege. 

Accordingly, we find that defendant Barnet was privileged 
both absolutely a;;<f conditionally in expressing his unsolicited 
thoughts to defendant Craig. Thus, the circumstances of this 
case provided Barnet with the right to express his opinions and 
make recommendations to defendant Craig free from the fear 
that he would be held to respond in damages for so making 
them. 

This opinion constitutes our conclusions of law under Rule 
52(a}, Fed. R. Civ. P. 

WHFREFORE, judgment is entered on behalf of all 
dc.endants. 

Dated at Burlington in the District of Vermont, this 12th day 
of September, 1973. 

Albert W. Coffrin 
District Judge 
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FOOTNOTES 


1 Hr diMfrrr vitli pUintifft CMUittoa ili«t thr a( thr Irtirr wtiirli Hr eUimi 

i«i»r. drUfiiAlAry md libtlott* !• tijr wgf cAvard or rraultod is Hi* tutprnaioA at • aludriii ai 
j4»Haaoo Mtalo rolltft or affrrird kia tUUa at tkr <'oilrtr Ai wr kavo prrvioualjr aetrd. ihr 
drciaion tkai il iko dovico waa louad to kavt ttploaivt rhararurtatica tkr plaintiff ttouM br ana 
pradrd had long boforo boon mado by drfrndant Cratg and impartod to tko plaioii/f. 

2 Tko loitor in ita ontiroty rrada aa followa 


rrhfuary II. IfTl 


Dr. WilUain G. Craig 
Prraidrat. Joknaon Stato ColWgo 
Jdfcnaon. Vormont U&6M 

Drar Dr. Crair 

In furtkrr rrforrnro to Iko Brrakatono raao. ploaao bo adviard that tko pipo akapod 
ob)m foond in kia poaaraaion kaa boon dotorininod to bo an oiploaivo doviro eoouiatng a 
anffielrnt amount of riploaioo mattor to eanao matorial damagt to pooplo or proporty in 
ita proBimity «kon and If It voold kavr boon dolonaiod. 

A* far aa tkia offiro la roncornod. tko aob^t Broakatono la oitkor montally til or poa 
ark«rd of lurk anti aoeial undonetoa tkat kia rontinuod proaonco at a auto rolirgr rould 
rofiaiiiMto a riah of dangor not only to auu proporty but alao to human livoa aa * 011 . 

Sinooroly. 

a/Tod 

Tkoodoro II. Barnoit 
Suit a Atiornty 

TRBdin 

to: Doan Ralph Montioollo. JBC 


I Wo hold tkat tko torminology of mtnul il!noaa and anti aortal tondoncioa donoioa or m nvffi 
riontly akin to loaanity to bo indlitingumkablo for purpoaoa of ikia optaion. 

4 A publiraUon tkat m hbriooa par a# obolatoa tko noroaaity for ploading and proving aportal 
damagoo Affoono ( lap Pr»darr«, /nr o. X>«n « Bmdafrtrl. /nc , 967 P.2d 629. 619 29 i9d Cir. 

19661 


8 Rolo IKb) Pod. R. Civ P. providoa in poriinont part tkat: 


Wbon laauoa not raiaod by tko ptand^nga arr iriod by oaproaa or impbod ronoont of tko 
paruoa. ikoy akall bo trooiod la all raaporu aa if ikoy kad boon ralood la tko ploodinga. 
Sark amoadmoat of tko ploodinga no may bo noroaoary to rauao ikom to ronform to tko 
ovidonoo and to ramo ikoar mauoa may bo mado open motion of any party, at any timo. 
ovon aftor judgmont. but failuro to ao amond dooa not affort tko roaoli of iko trial of 
ikoar laauoa. 
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II Had mr lauad a laraaal darlaraiiM aa t aaaary la ardar far Ika dafraaa af rnrUafa la ba 
raiaad kjr dalaadaai Haraal. »r aovld ka>a caUad ikia Ian la ika alUaUaa al raaaaal aad 
arraiillad aa amradmaai la kia aaaaar. la Ian, >a vaaM panail awk aa aaiaadaiaat a«aa al 
Ikia lair dair il mr drrmrd il arraaaarjr la pttf n lt Iraaa Ika laaaa. 

T Mawrr a. Wmlrrm. II Vl. 6M. 540 IIHOl; Trrrtt a. Arid. 10 Vl. lU. 414 IIOMI. 

I Oaadan a Prwtri, 42 Vl. I. IliOOI. 

0 Mama a. Maairaflaa. 2 Tylar 120. 140 llOOtl. 

10 Aa akaolaialy ar<*ilr|ird ro.aaaakaliaa to aaa la raayan af wkick. by raaaaa af Ika arra 
aiaa oa vkirh. or ikr mailrr ia rafaraara la vkick, H m aada. aa raaadf caa ba bad la a alail 
ariHia. kawrvrr Hard il laaa kaar uaoa a parsaa wka clauaa la ba lajarad Ibarabir. aad aran 
Ikaa(k H aiar kava baaa OMda auhciaaaly aid la lalaa. Tka I* * aialtar af a»5llr 

paliay. aad la aai laiaadrd aa laaak far Iba aaataauaa af ikaaa aa|a,aad la Ika oablir aarrwa la 
Ika aaanairai aad adaiiaiatraliaa af law. aa far Iba pa a aialiaa af ika aakUa walfara ao Ikal 
prraaat lu whaai ikr paivilaRa la aauadad auy a^aak lhair aiiada ••aaljr aad aaaraiaa ikair 
rraiwriivr laariMat aritkaal iarama« Iba riak af a ariaiiaal aaaaaraliaa aa a clall anwa far Ika 
rrravrry af daaiairi 50 Aai. Jar.td Libal A Olaadar | 100. 

II Plaiaiill arrM-aird rridaara ikal al Iba Qaada r aliaa far aMaliaa af Ika firawarka alaluir 
drlradaai Harnn lll•ra•trd wiik plaiaiiffa allaraar Ika aaad far payrkialric laaaiaiaal al Ikr 
plaialifl aa.ir.'x rm>mairadrd la ikapraatOiag jadpa Ikal a plaa af aai faUly by raaaaa al la 
aaaiiy akowM hr tnirrrd aa Ikr plaialiira babaU aad kr aaaald ba ralarrad lar a payrkiairir 
riaaiiaaiina Hr do a<ri vadrrrtaad Ikal Iba plalaliff tiaiaia aaylkiai far Ikia avidaara aikar 
ikaa ai ii aiay draitinrirair Ikr aadarlyiag aad caallaaiag ailllada af dalaadaai Baraai laward 
Ikr piaiaiiM and aa kaama aunir baariag aa Iba laaaaa af ■aiiva aad laiaal la wnila| la 
driradani I'rait la ikr aiaaarr la wkkk ba did Had Iba plalaliff aiada a clam lhat ba bad a 
raaar al aiiiun Uir ikrar raprrarauiiaM by dalaadaai Oaran aiada al aad la caaaacilaa wiik 
Ikr rriaiiasl priMaraiwM lar vioiaiiaa af Iba firawarka aiaiala wa waaM daiaraiaa ikal Barari 
rnpirad an abaidair privilaifa la aiahiac aack alauaiaau la raaaacuaa wllk Jadlelal pracaadinpa 
a* writ ar pruarrviorial laiaiaaiiy fraai aait aa kaalaf baaa uda la caaaacilaa wllk kia avaai 
judwial duiirr M .H»fn<anart r f ailaila. Na. 0*00 ID. Vl. May 25. lOTOl, Pabdar a. IfaAady. 110 
Vl 171. 2*7 .V 2d nil i|pT2i 

12 A alaira alinrnrir akall proarrau far affaaaaa caaiaiiliad wnkia kia caaaly, aad all 
niallrra and rauarr racaiubir by Iba aapraaia. caaaly aad diaum raaru la bakall af Ikr 
atair. filr inhiriaaiHHia aad prapara billa af ladmaical. dalhiar aarcalieaa la faaar af Ikr 
alalr III an uiiirar lor rallrriinn immadialaly altar final fadgaiaat. Ukiag daplicala ra 
mpi« Ikrrriitr nnr id wkirk akall br arni la Ika liaanca dwaatar. aad Uka ■aaaaraa In 
ridin-i linra and nikrr draianda ar aaaia af maaay daa la Ika aula ar canaly. 

12 I .1 A k Ml iianpi 




STATE OF VERMONT 
OFFICE OF THE STATE S ATTORNEY 
LAMOILLE COUNTY 
Hyde Park. Vermont 05655 

December 21. 1970 


Dr. William G. CraiK 
President. Johnson State College 
Johnson, Vermont 05656 

Re: Student Bomb 

Dear Dr. Craig: 

This matter is presently being investigated by the Bureau of 
Criminal Investigation of the Vermont State Police. 

As soon as we have something more to report, rest assured 
that we shall be in touch with you. 

In the meantime, to protect the other students in Arthur Hall 
against possible serious personal injury, we suggest that you 
give consideration to moving the suspect to some place w here 
his activities are less likely to cause harm and anxiety. 

Yours truly, 


Theodore R. Barnett 
State’s Attorney 

THB:dm 
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STATE OF VERMONT 
OnCE OF THE STATE’S ATTORNEY 
LAMOILLE COUNTY 
Hyde Park. Vermoat 06665 

January 27. 1971 

Dr. William G. Craig 
President. Johnson State College 
Johnson. Vermont 05656 

Re: Explosive device found in dorm 
Dear Sir: 

We have finally received word from the state police labora- 
tory that the pipe-shaped article found in Arthur Hall in the 
room of Joel Breakstone has been determined to be explosive in 
nature. 

1 have authorised the state police to use some of the material 
in field testing to determine what the explosive force of the de- 
vice would have been. 

In the m eanti m e, I would most earnestly recommend that the 
possessor of the bomb, Joel Breakstone, be expelled from school 
forthwith and that all state colleges are notified of your action. 
My office will endeavor to bring criminal charges against Break- 
stone if we can find a statute which covers this offense. 

1 have deliberately refrained from releasing any news of this 
incident to the newspapers, not only to avoid possible embar- 
rassment to the college administration, but also to avoid giving 
left-wing students any inspiration. 

Sincerely, 

Theodore Iv. Barnett 
State’s Attorney 

TRB:dm 

CC: Dean Ralph Monticello, Johnson State College 
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STATE OF VERMONT 
OFFICE OF THE STATE S ATTORNEY 
I.AMOILLE COUNTY 
Hyde Park. Vernuint (l;V>55 

February 11, 1971 

Dr. William 0. Craijf 

I. I . I u ^ I'KR.XINAU 

iTesuleni, Johnson Slate College 

Johnson, Vermont O.Vi;i6 
Dear Dr. Crain: 

As the bomb problem may very well come up in another state 
rollene. I hope you have rommuniealed our mutual eoneern to 
Dr, BabviR-k so that appropriate guidelines ran be laid dovva to 
rope with sueh a situation in the future. I wonder if you eould 
confirm to me in writing that you have done this. 

As far as Johnson Stale College is concerned, both this otfice 
and the Stale Police were shin ked at the failure id _v>>ur adrnin 
istration to report the bomb as sinin as it was discovered. On 
top of that, the taking of the bomb to a college chemist to per- 
form experiments on it constitutes a tampering with evidence 
which might well have served as an essential link at the prose- 
cution of a dangiTous individual. As you probably know, once 
evidence has been tampered with it is virtually useless from 
that point on as far as prosecution is concerned. Also, by turn- 
ing the device over to someone else on the campus, your admin 
istration ran the risk of being involved in culpability in case the 
device had detonated while it was being taken apart. 

I do not wish to unduly alarm you. but this could have b«>en a 
most unfortunate affair. 

Sincerelv. 


TRK.dm 

CC: Dean Ralph Monticello, JSC 


Theinlore R. Rarnett 
Stale's Attorney 


STATE OF VERMONT 
OFFK'E OF THE STATE'S ATTORNEY 
LAMOILLE COl'NTY 
Hyde Park, Vermoni 05655 


February 11, 1971 

Dr. William G. ('rail; 

IVe^ulenl, Johnson Slate ('olloKe 
Johnson, Vermoni 0565*i 

D»-ar Dr. OaiK: 

In lurlher relerence to the Breakstone case, please be ad- 
viM tj that the pipe shaped object found in his possession has 
fieen determined to be an explosive device coniaininK * auHi 
cient amount of explosive matter to cause material damaKe to 
people or property in its proximity when and if it would have 
been detonated. 

As far as this office is concerned, the subject Breakstone is 
«-ith»-r mentally ill or possessed of such anti social tendencies 
th.it his continued presence at a state collejfe could constitute a 
risk ol daniter not only to state property but also to human lives 
as well. 

Sincerely. 


Theodore R. Barnett 
Stale's Attorney 

TRB:dm 

('(': Dean Ralph Monlicello. JSC 



